IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al.,
No. 1:96CV01285
Plaintiffs, (Judge Lamberth)

V.

GALE A. NORTON, Secretary of
the Interior, et al.,

Defendants.

DEFENDANTS' RESPONSE
AS REOUIRED BY ORDER OF FEBRUARY 7, 2005

In its Memorandum Opinion and Order of February 7,2005, the Court directed the
Defendants to either concede that trust checks were withheld, and other acts were taken against
beneficiaries, as found by the Court in its October 22, 2004 decision, and as tentatively affirmed
in the Court's February 7, 2005 opinion, or request an evidentiary hearing at which the Secretary
of Interior would appear to rebut these findings. Defendants respectfully decline the evidentiary
hearing proposed by the Court because they believe that the Court's principal finding of
retaliation — that trust checks were withheld or ordered withheld — is not supported and, indeed,
contrary to the record, and because, even if an evidentiary hearing were required, officials of a

lower level than a Cabinet officer, would more appropriately provide evidence.



STATEMENT

Defendants respectfully submit that, in their Motion to Reconsider, they demonstrated
that the record evidence does not support the Court's findings of retaliation in the October 22
Memorandum Opinion. See Motion to Reconsider at 11-18. In its February 7,2005
Memorandum Opinion, the Court focused on whether Interior instructed or allowed BIA to
withhold trust checks.

Francelia Phillips is the one individual who states that she was told that her trust check
was going to be withheld. As discussed in the Motion to Reconsider, Defendants filed two
declarations explaining that Ms. Phillips' check was processed in the ordinary course of business
and was not withheld. Motion at 15-16. The Court correctly notes that Defendants' declarations
did not try to rebut Ms. Phillips' statements that she was told by BIA employees at the
Winnebago Agency between October 6,2004, and October 8,2004, that her trust check was
going to be withheld as a result of the Court's September 29 Order. February 7 Mem. Op. at 6.

But this silence should not be taken as a concession by Defendants that Ms. Phillips' trust
check was indeed withheld or that she was otherwise being retaliated against. February 7 Mem.
Op. at 7, 20. As described in detail in the November 18,2004 Declaration of Michael Hackett
(attached as an exhibit to Defendants' Notice Regarding Plaintiffs' Emergency Notice Regarding
the Failure to Distribute Trust Checks (November 18,2004)), it was physically impossible for
Ms. Phillips' check to have been withheld between October 1, and October 8, when Ms. Phillips
states that she was told that her check was going to be withheld. Ms. Phillips' trust check is
generated under the Conservation Reserve Program, a Department of Agriculture program that

distributes payments to place land in conserving uses. Hackett Declaration atq 2. Under this



program, the trust checks are made out to the BIA and only reference allotment numbers. Id. at
9 3. The identity of a beneficiary cannot be determined from the face of the check. Id. BIA
officials process the checks after receipt to determine the allotment to which each check belongs,
a process that may take several days depending upon various factors, including the level of
fractionation for each allotment. Id. at Y 4,5.

The BIA did not receive the check from the Conservation Reserve Program that included
Ms. Phillips" interest until October 12,2004, along with 161 other checks. 1d. at9Y 9, 15, 17.
The payment for Ms. Phillips' interest was processed in the same manner as all of the other
checks received that day. Id. at 17. After processing, BIA transmitted the appropriate
information to the OTFM, which generated the trust check for payment to Ms. Phillips. Id. at
99 8, 14. "Atno time was a priority placed upon any given individual, nor were any delays
introduced into the process.” Id. at§ 17. "No retaliation against Ms. Phillips occurred.” Id.

Ms. Phillips' trust check could not have been withheld during the period from October 1
through 8 — when Ms. Phillips states that she was told that her trust check was being withheld —
because BIA had not received her payment during that period. Thus, while Defendants did not
dispute that Ms. Phillips may have been regrettably misinformed about the status of her trust
payment in her conversations with BIA officials at her local Winnebago Agency during October
6 through 8, they did not concede — and could not have conceded — that her check was withheld
during that period. As shown in the unrebutted declaration of Mr. Hackett, the check was not
withheld or delayed at any point.

The only other individual whom Plaintiffs have identified as having a trust check

withheld is Carmen Patricio, discussed by the Court at pages 6 to 7 in the Court's February 7



Memorandum Opinion." Defendants filed the December 14,2004 Declaration of Nina Siquieros
(attached as an exhibit to Defendants' Notice Regarding Plaintiffs' Emergency Notice Regarding
Ongoing Retaliation in Violation of This Court's Orders (December 14,2004)), explaining that
Ms. Patricio's trust check also was not withheld or delayed.

Ms. Patricio does not state that during the period between October 1,2004, and October
8,2004, her trust check was withheld because of the Court's orders or that she was told it was
going to be withheld. Instead, she states that on October 5, 2004, a local BIA Papago Agency
official said that she could not be given information about the status of her trust check because of
the September 29 Order. Patricio Affidavit at 4 3. She acknowledges that in another
conversation later that same day, the same official "answered my questions regarding my trust
check." Id. at 5.

As with Ms. Phillips, the Court correctly notes that Defendants did not seek to rebut Ms.
Patricio's statement that on October 5,2004, a Papago Agency official may have misinformed
Ms. Patricio that she was unable to communicate with her about the status of her trust check
because of the Court's September 29 Order. But this is not a concession that Ms. Patricio’s trust
check was withheld. February 7, 2005 Mem. Op. at 7,20. As with Ms. Phillips, the issue of
what Ms. Patricio was erroneously told initially on October 5 about her trust check cannot be

conflated with the separate issue of whether her trust check was actually withheld.

¥ Plaintiffs did not bring Ms. Patricio's claims to the Court's attention until November 15, 2004,
when they filed her affidavit as an attachment to their Emergency Notice Regarding Ongoing
Retaliation in Violation of This Court's Orders; this, of course, was after the Court's October 22
Memorandum Opinion had issued.



As detailed in the Siquieros Declaration, Ms. Patricio's trust check was not withheld.
Mes. Patricio's trust check is generated as a result of royalties paid by Asarco, Inc. for copper
mined on land in which Ms. Patricio owns an interest. Siquieros Declaration at § 4. The Papago
Agency received the royalty payments by electronic funds transfer from Asarco. Id. aty 5. BIA
processed the payment from Asarco, but the check to Ms. Patricio is generated and sent by the
Office of the Special Trustee in Albuquerque, New Mexico. Id. at 9 5, 6. Ms. Patricio's August
2004 royalty payment was posted on September 28,2004, processed by BIA, and payment was
sent to Ms. Patricio on October 6,2004. Id. at§ 7. "Atno time did BIA or the Papago Agency
attempt to delay or withhold any royalty payments.” Id. at 4 9. "Ms. Patricio's trust payments
were processed in the ordinary course of business and the processing time is unrelated to any

court orders in Cobell v. Norton." Id. at § 10.

No other individuals have claimed that their trust checks were withheld or that they were
told that their trust checks were being withheld. The Court briefly discusses several other
individuals who claim that they were unable to speak with local agency officials during the first
week of October, see February 7 Memorandum Opinion at 8-9, but these individuals do not claim
that trust checks were withheld or that they were unable to obtain information about a trust

check.?

# Some of this discussion involves individuals who were only referred to by initials. February 7
Mem. Op. at 8. The Court had instructed Plaintiffs to supply the names of these anonymous
individuals so that Interior could investigate their claims. See October 6, 2004, Tr. at 18:1-2 (if
Interior is not given the names of those complaining "[h]ow does that allow the defendants to
contest the basic information?"); id. at 20:9-11. (*'You can provide their names and affidavits to
the defendants, and then they can quit shadow boxing and get the true facts."). Plaintiffs never
supplied their names.



The Court expressed concern that the October 4 instructions did not expressly inform the
local agency employees that trust checks were not to be withheld as a result of the Court's Orders,
and that such advice was only included in the October 8 instructions. February 7 Mem. Op. at 9.
However, as was noted at the October 6, 2004 status conference, and again in the Motion to
Reconsider, the local agency employees to whom the October 4 instructions;were sent do not
send out trust checks. See October 6,2004, Tr. at 15:15-16:3; Motion to Reconsider at 8 n.10.’

Thus, Defendants respectfully submit that the Court's statements in the October 22
Memorandum Opinion that "the entire process by which payments are made to 1M account
holders from lease revenues, royalties, and so forth was similarly shut down," and that "the tenor
of the Secretary's instructions apparently led many employees to hold payments,” are unsupported

and conflict with record evidence. See Cobell v. Norton, 224 F.R.D. 266,270 (D.D.C. 2004).*

As discussed above, the more qualified statements that trust checks were withheld are also
unsupported.

The current assertions of retaliation are unrelated to any "live" claim. They arose because
Plaintiffs filed several "notices™ in early October 2004, claiming "retaliation™ by Interior in
response to the Court's communications directive. No evidentiary hearing on these allegations

was conducted. Cf. Cobell v. Norton, 391 F.3d 251,261 (D.C. Cir. 2004). As noted above, the

¥ The Court previously recognized that " 1)l trust payments . . . are controlled by OTFM."
Cobell v. Babbitt, 91 F. Supp. 2d 1, 10-11(D.D.C. 1999).

¥ Defendants submitted the December 21,2004 Declaration of Robert J. Winter as Exhibit 5 to
the Motion to Reconsider. In his declaration, Mr. Winter provided the Court with precise
information about the number of trust checks that were sent out to IIM beneficiaries during the
month of October 2004, including 3,533 checks totaling $1,668,061.51 during the six business
days between October 1and 8, 2004. He also provided data indicating a similar pattern in the
preceding year.



record does not support the claims of retaliation and, therefore, an evidentiary hearing is

unnecessary. But, even if one were, officials of a lower level than a Cabinet officer, would more

appropriately provide evidence.

For these reasons, Defendants respectfully decline the Court's February 7th invitation of a

hearing at which the Secretary of Interior would testify.

Dated: February 22,2005

Respectfully submitted,

ROBERT D. McCALLUM, JR.
Associate Attorney General
PETER D. KEISLER

Assistant Attorney General
STUART E. SCHIFFER

Deputy Assistant Attorney General
J. CHRISTOPHER KO

Director >

SANDRA P. SPOONER
D.C. Bar No. 261495
Deputy Director

JOHN T. STEMPLEWICZ
Senior Trial Counsel
Commercial Litigation Branch
Civil Division

P.O. Box 875

Ben Franklin Station
Washington, D.C. 20044-0875
(202) 514-7194




CERTIFICATE OF SERVICE

| hereby certify that, on February 22,2005 the foregoing Defendants' Response
As Required by Order of February 7,2005 was served by Electronic Case Filing, and on the
following who is not registered for Electronic Case Filing, by facsimile:

Earl Old Person (Prose)
Blackfeet Tribe

P.O. Box 850
Browning, MT 59417
Fax (406) 338-7530
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Oppositions and Replies
1:96-cv-01285-RCL COBELL, et al v. NORTON, et al

U.S. District Court
District of Columbia
Notice of Electronic Filing

The following transaction was received from Spooner, Sandra entered on 2/22/2005 at 5:36 PM EDT and filed
on 2/22/2005

Case Name: COBELL, etal v. NORTON, et al
Case Number: 1:96-cv-1285
Filer: ALL FEDERAL DEFENDANTS

Document Number: 2845

Docket Text:

RESPONSE to [283 13 Defendants' Response as Required by Order of February 7, 2'005 filed by ALL
FEDERAL DEFENDANTS. (Spooner, Sandra)

The following document(s) are associated with this transaction:

Document description:Main Document

Original filename:J:\C-Financial\Cobell\Current Filing\00_Response_96cv 1285-02222005pdf
Electronic document Stamp:

[STAMP dcecfStamp ID=973800458 [Date=2/22/2005] [FileNumber=680847-0]
[825725¢98bac2f38c6969974d48840c8ec443573d44 1c4849b530b30e4c7ababB8aac?
be64f04aae22ae8bd09d03fcb9ecc3763be 1b4b2e332f0736691435736]]

1:96-cv-1285 Notice will be electronically mailed to:

Cynthia L. Alexander cynthia.alexander@usdoj.gov,

Donald Michael Barnes  dbarnes@porterwright.com,

Alan |. Baron Alan.Baron@hklaw.com

Howard Christopher Bartolomucci  hcbartolomucci@hhlaw.com,

Michael James Bearman  mbearman@mckennalong.com,

David Booth Beers  dbeers@sheagardner.com,

Steven F. Benz  sbenz@khhte.com,

Kenneth Lee Blalack ,ITI  Iblalack@omm.com,

L. Barrett Boss  bboss@cozen.com, ahenry@cozen.com;bhall@cozen.com

Dwight Phillip Bostwick  dwight.bostwick@baachrobinson.com,
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Stanley M. Brand  sbrand@brand-frulla.com,

William H. Briggs ,Jr  bbriggs@rdblaw.com,

Mark Kester Brown mkesterbrown@attglobal.net,

Plato Cacheris  pcacheris@troutrichards.com

Christina M. Carroll  ccarroll@mckennalong.com,

Robert Christopher Cook ccook@jonesday.com,

John Charles Cruden  john.cruden@usdoj.gov,

Timothy Edward Curley  timothy.curley@usdoj.gov,

Richard Lee Cys rickcys@dwt.com, carolkaltenbaugh@dwt.com
William Aaron Dobrovir  dobrovirpc@aol.com,

Alessio D. Evangelista  aevangelista@bdlaw.com,

Herbert Lawrence Fenster  hfenster@mckennalong.com,

Lisa Freiman Fishberg  Ifishberg@coburnandschertler.com
Hamilton Phillips Fox ,III  phil.fox@sablaw.com

William Leonard Gardner — wgardner@morganlewis.com,

John Albert Gibbons  gibbonsj@dsmo.com,

Dennis M. Gingold  dennismgingold@aol.com, grempel@earthlink.net
Michael D. Goodstein  mdg@reslawgrp.com,

Jill Elise Grant  jgrant@nordhauslaw.com,
dgrove@nordhauslaw.corn;sjoshi@nordhauslaw.corn;kdunlop@nordhauslaw.com

Richard A. Guest  richardg@narf.org, jeremy@narf.org

Keith M. Harper  harper@narf.org, hargrow@narf.org;apaige@narf.org

Andrew Dewald Herman  aherman@brand-frulla.com, jcohen@brand-frulla.com
Tracy Lyle Hilmer  tracy.hilmer@usdoj.gov,

Charles Allen Hobbs  chobbs@hsdwdc.com, judan@hsdwdc.com

John F. Hundley jhundley@troutcacheris.com
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Douglas B. Huron  huron@hellerhuron.com,
Michael X. Imbroscio  mimbroscio@cov.com,
Amy Berman Jackson abj@troutrichards.com,
Daniel Gordon Jarcho  djarcho@mckennalong.com,
Julie B. Kaplan  julie.kaplan@reslawgrp.com,

Lisa Bondareff Kemler  lisa@zwerlingkemler.com,

J. Christopher Kohn  chris.kohn@usdoj.gov,

David Sidney Krakoff  dkrakoff@mayerbrownrowe.com,

John R. Kresse  john.kresse@usdoj.gov,

Elliott H Levitas  elevitas@Kkilpatrickstockton.com,
Bradley S.Lui  blui@mofo.com,

Robert D. Luskin  rluskin@pattonboggs.com,
Christopher B. Mead cmead@londonandmead.com,
Mark E. Nagle mnagle@sheppardmullin.com,
Larry Allen Nathans nathans@nathanslaw.com
Jonathan Brian New  jonathan.new(@usdoj.gov,
Anne Doris Noto  anoto@sonosky.com,

Nathaniel D. Owens wwlwms@aol.com,

Terry M. Petrie  terry.petrie@usdoj.gov,

Brian Michael Privor  bprivor@morganlewis.com
Michael John Quinn  michael.quinn3@usdoj.gov,
B. Michael Rauh  rauh@blankrome.com

John T. Richards ,Jr jtr@troutrichards.com,

Marc Evan Rindner  mrindner@rdblaw.com,
Jennifer R. Rivera jennifer.rivera@usdoj.gov,

Martha Purcell Rogers  mrogers@ober.com
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Steven John Roman romans@dsmo.com,

Henry Rose  henryrose@mac.com, rdean@74erisa.com
Robert A. Salerno  robert.salerno@piperdnick.com,
Phillip Martin Seligman  phillip.seligman@usdoj.gov,

John Joseph Siemietkowski  john.siemietkowski@usdoj.gov
Mary Lou Soller  msoller@milchev.com,

Sandra Peavler Spooner  sandra.spooner@usdoj.gov,

John Thomas Stemplewicz  john.stemplewicz@usdoj.gov,
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john.o'connor2@usdoj.gov;sandra.spooner@usdoj.gov;kevin.kingston2@usdoj.gov;james.st.john@usdoj.gov

William M. Sullivan ,Jr  wsullivan@winston.com
Jonathan Turley jturley@law.gwu.edu,

Jonathan K. Tycko jtycko@tzslaw.com

Barbara Ann Van Gelder bvangeld@wrf.com,

Gino D. Vissicchio  gino.vissicchio@usdoj.gov,

StephenR. Ward  sward@cwlaw.com, Ischwartz@cwlaw.com;jdossett@ncai.org

John Warshawsky  john.warshawsky@usdoj.gov, john.o'connor2@usdoj.gov

Dodge Wells  dodge.wells@usdoj.gov,

Judith Lynne Wheat  jwheat@shawbransford.com,
Emily M. Yinger emyinger@hhlaw.com

Roger Eric Zuckerman  rzuckerman@zuckerman.com,
John Kenneth Zwerling  jz@zwerlingkemler.com,
1:96-cv-1285 Notice will be delivered by other means to:
Jason B. Aamodt

WRIGHTSMAN MANSION

1645 South Cheyenne Avenue

Tulsa, OK 74119

Henry A. Azar ,Jr

U.S. DEPARTMENT OF JUSTICE

Federal Programs Branch
901 E Street, NW
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Suite 1056
Washington, DC 20530

ALBERT LEE BYNUM
492-2948

504 Brewton Street
Gadsden, AL 35903-3804

Bruce Allen Baird
COVINGTON & BURLING
1201 Pennsylvania Avenue, NW
Washington, DC 20004-2401

E. Lawrence Barcella ,Jr

PAUL, HASTINGS, JANOFSKY & WALKER, L.L.P.
1299 Pennsylvania Avenue, NW

10th Floor

Washington, DC 20004-2400

Robert W. Biddle

BENNETT & NATHANS, L.L.P.
120 East Baltimore Street
Baltimore, MD 21202

Edith R. Blackwell
1849 C Street NW
Washington, DC 20240

Michael R. Bromwich

FRIED, FRANK, HARRIS, SHRIVER & JACOBSON
1001 Pennsylvania Avenue, NW

Suite 800

Washington, DC 20004

Stephen M. Byers

CROWELL & MORING, L.L.P.
1001 Pennsylvania Avenue, NW
Washington, DC 20004-2595

Tom C. Clark

U.S. DEPARTMENT OF .JUSTICE
Land & Natural Resources Division
Ben Franklin Station

P.O.Box 7611

Washington, DC 20044-1420

Andrew M. Eschen

U.S. DEPARTMENT OF JUSTICE
ENRD, Ben Franklin Station

P.O. Box 663

Washington, DC 20044-0663
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Brian L. Ferrell

U.S. DEPARTMENT OF JUSTICE
ENRD, Ben Franklin Station

P.O. Box 663

Washington, DC 20044-0663

Charles Walter Findlay , I

UNITED STATES DEPARTMENT OF JUSTICE
Environment and Natural Resources

P.O. Box 663

Ben Franklin Station

Washington, DC 20044

Timothy Patrick Garren

U.S. DEPARTMENT OF JUSTICE
Civil Rights Division

1425 New York Avenue, NW
Room 8128

Washington, DC 20035

Sarah D. Himmelhoch

UNITED STATES DEPARTMENT OF JUSTICE
Environment and Natural Resources

P.O. Box 663

Washington, DC 20044

Sydney Jean Hoffmann

THE LAW OFFICES OF PLATO CACHERIS
1100 Connecticut Avenue, NW

Suite 730

Washington, DC 20036

George Joseph Hughes
HUGHES & BENTZEN, PLLC
1667 K Street, NW

Suite 520

Washington, DC 20006

EDDIE JACOBS
P.O. Box 2322
Oklahoma City, OK 73101

Amalia D. Kessler

U.S. DEPARTMENT OF JUSTICE
Commercial Litigation Branch

P.O. Box 875

Washington, DC 20044-0875

Leslie B. Kiernan
ZUCKERMAN SPAEDER, LLP
1201 Connecticut Avenue, NW
Suite 600
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Washington, DC 20036

Erik Lloyd Kitchen

STEPTOE & JOHNSON, L.L.P
1330 Connecticut Avenue, NW
Washington, DC 20036

Robert Craig Lawrence

U.S. ATTORNEY'S OFFICE
Judiciary Center Building
555 Fourth Street, NW

Room 10-417

Washington, DC 20530

Christopher J. Lovrien
JONES DAY

555 West Fifth Street

Suite 4600

Los Angeles, CA 90013-1025

Pamela J. Marple

CHADBOURNE & PARKE

1200 New Hampshire Avenue, NW
Washington, DC 20036

Marshall L. Matz

OLSSON, FRANK & WEEDA, P.C.
1400 16th Street, NW

Suite 400

Washington, DC 20036-2220

Melissa Heitmann McNiven

BAACH, ROBINSON & LEWIS PLLC
1201 F Street, NW

Suite 500

Washington, DC 20004

Nicole Jo Moss

COVINGTON & BURLING
1201 Pennsylvania Avenue, NW
Washington, DC 20004-2401

EARL OLD PERSON
P.O. Box 486
Browning, MT 59486

Jeffrey D. Robinson

BAACH ROBINSON & LEWIS PLLC
1201 F Street, NW

Suite 500

Washington, DC 20004
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Neil James Ruther

29 West Susquehanna Avenue
Suite 610
Towson, MD 21204

Sandra Marguerite Schraibman
U.S. DEPARTMENT OF JUSTICE
Federal Programs Branch

901 E Street, NW

Suite 976

Washington, DC 20530

Seth Brandon Shapiro

U.S. DEPARTMENT OF JUSTICE
Civil Division/Ben Franklin Station
P.O. Box 875

Washington, DC 20044

Geoffrey D. Strommer

HOBBS, SRAUS, DEAN & WALKER

851 South West Sixth Avenue
Portland, OR 97204

Kathleen Elizabeth VVoelker
1101 Connecticut Avenue, NW
Suite 1000

Washington, DC 20036

Lawrence H. Wechsler

JANIS, SCHUELKE & WECHSLER
1728 Massachusetts Avenue, NW
Washington, DC 20036

Thomas Edward Wilson

BERLINER, CORCORAN & ROWE, L.L.P

1101 17th Street, NW
Suite 1100
Washington, DC 20036-4798

Laura C. Zimmitti

ROSS, DIXON & BELL, LLP
2001 K Street, NW

Suite 400

Washington, DC 20006-2688
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